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1.
LORD JUSTICE POTTER:  This matter arises out of ancillary relief proceedings issued in the Carmarthen County Court where the parties are also involved in ongoing Children Act proceedings in relation to contact and the desire of the mother to remove the children from the jurisdiction.  There was a final hearing before His Honour Judge Furness on 16 July 2004.  It left a number of issues to be resolved in those proceedings.  The case was listed for further directions and a review of contact on 4 October 2004.  However, that hearing was adjourned, pending the applicant's appeal.  Permission to appeal was refused by Scott Baker LJ on 26 October 2004 in a full and careful judgment.  The applicant has now applied for judicial review of that decision and has joined Judge Furness as an interested party.    

2.
This application is made in the ancillary relief proceedings.  It is an application for permission to appeal (and it is a second appeal) against the order made by Judge Furness in the Swansea County Court on 13 December 2004, to stay proceedings pending the outcome of the appeal.  By his order Judge Furness dismissed an appeal by the applicant against the decision of the district judge refusing to transfer the ancillary relief proceedings to the High Court.  Before the district judge, the applicant's case was that the proceedings should be transferred to the High Court (a) because he wished to issue witness summonses against persons in Poland, and (b) on grounds of complexity.  It is not necessary to set out in detail all the issues which the applicant says go to the complexity of the matter.  They are well set out in the addendum skeleton argument of some 80 paragraphs, dated 11 February 2005, which I have read before coming into court.

3.
The circuit judge also refused the applicant's application for a stay pending the hearing of the appeal of two court orders dated 3 November 2004 and ordered the applicant to pay the respondent wife's costs.  The applicant also seeks permission to appeal against the second order made by Judge Furness on 13 December 2004, by which order the judge referred the issue of whether an invalidly made penal notice could be enforced against the appellant for determination by the district judge of Camarthen on 20 December 2004, together with any application for disclosure by the applicant.   

4.
There are a number of issues raised by the applicant in his grounds of appeal, his skeleton argument and in his oral submissions today, from a written form of further skeleton argument handed to me.  The principal legal issue for the court is whether to affirm the decision of Judge Furness below that the county court has the power to make evidential orders sought by the applicant and, if it is not able to do so, whether there should be a transfer of proceedings to the High Court.  Allegations of bias are made against Judge Furness which, if there were good reason to accept them, would also militate in favour of an order for transfer to the High Court.  

5.
The factual background is set out in the judgment of the judge and can be summarised as follows.  The applicant is Welsh and the respondent is Polish.  They met while he was working in Germany, and married in September 1997.  They have two children, D and C, now aged 6 and 2 respectively.  For a number of years the applicant worked and lived in Germany.  The respondent wife and children lived in a flat in Poland throughout that period.  In April 2001 the applicant's work took him to the United Kingdom.  In October 2002 the respondent wife and children came to live with the applicant in the UK on his family farm in Powys.  The marriage was unhappy, however, and on 29 January 2003 the respondent and the two children left the farm and went to a women's refuge.  A divorce petition was issued.  In May 2004 there were cross-decrees of divorce but those decrees have not yet been made absolute so far as I am aware.

6.
In the ancillary relief proceedings which have followed, there has been a bitter contest.  The applicant states his position in his supplementary skeleton argument that there has been wholesale dishonesty and non-disclosure by the wife in relation to her assets and in raising allegations against the applicant in which her solicitor has been knowingly complicit.  He would like to see the solicitor's conduct reported to the Law Society.  That, of course, is a matter for him.  There is no way in which that can be investigated by a court other than by examining the issues and coming to findings of fact as between the parties; and it is not a matter which the court can or should deal with before the proceedings are complete.

7.
As already stated, the ancillary relief proceedings have run concurrently with Children Act proceedings between the same parties.  The background to those proceedings is fully set out in Scott Baker LJ's judgment, to which I have already referred.  The matter of significance in the ancillary relief proceedings so far as this application is concerned is that the applicant believes that the respondent may have the following property assets in Poland: an interest in a flat in Poland which was bought with money provided by the applicant.  That flat was sold to the respondent's sister and brother-in-law.  The respondent asserts the flat was sold for only £6,000 when she moved to the UK in 2002.  There is a dispute as to whether that was indeed the price and, if so, whether the flat was sold at a fair value.  There is also an interest in the respondent's grandmother's farm in Poland.  The grandmother died intestate and there is a dispute as to the extent of the respondent's interest, but it is thought to be approximately one-sixth.  However that interest is not realisable for the present time and while the respondent's uncle's life interest subsists.  Finally, there is an equitable interest in a summer cottage in Poland, which is disputed by the respondent.

8.
The applicant believes that these assets should be taken into consideration by the court in determining the ancillary relief proceedings, and he whishes to obtain evidence by way of deposition to a number of people in Poland, namely his father-in-law, his sister-in-law or her husband and his uncle-in-law.  According to the grounds of appeal, when he raised the matter before the district judge in the county court the district judge made remarks to the effect that the county courts did not have power to make foreign residents appear in English proceedings - which is correct - and that such powers exist in the High Court.  That is not correct.  The relevant powers which the court at large has in respect of a witness resident in a state within the European Community (which Poland is) are set out in CPR Part 34, Rules 23(2) and (3) which govern the taking of depositions abroad.  It is only in that form that the evidence can be procured in English proceedings from a foreign resident who is unwilling to attend.

9.
The applicant applied to have the ancillary relief proceedings transferred to the High Court on the basis of the information he had received from the district judge.  On 3 November 2004 the district judge (Lloyd Davies) refused that application and ordered the applicant to pay costs.  The applicant appealed against that decision on the grounds which appear at section H19 of the bundle.  His appeal was heard by Judge Furness, together with an application made by the respondent for disclosure of bank statements missing from the applicant's response to the petitioner's questionnaire.  The appeal was heard on 13 December 2004 and it was unsuccessful.  The applicant applied to the judge for leave to appeal to the Court of Appeal.  That application was refused by Judge Furness, who gave as the reasons for his decision:  

"The district judge refused the husband's application to transfer ancillary relief proceedings to the High Court.  The husband appealed.  

His case is that his wife has assets in Poland, and only the High Court has the power to make the appropriate orders for discovery of documents and the calling of witnesses from abroad.  In fact county court powers appear to be the same: see rule 34.23, and in any event, are adequate for this case.  The appellant sought leave to appeal on the basis that I should have disqualified myself because of a conflict of interest: the appellant is seeking to judicially review the decision of Lord Justice Scott Baker to refuse permission to appeal against my judgment in a Children Act case.  He has named me as an interested party to the [judicial review], and so argued I should not have heard the appeal.  He did not however suggest that my decision in the appeal was wrong."  

10.
According to a directions order of 18 August 2004 the final hearing in the ancillary relief proceedings was scheduled to be heard before the district judge on 15 January 2005.  However, I have been informed by Mr Davies that that hearing date was vacated and the ancillary relief proceedings are still outstanding.  

11.
The decision of the district judge refusing to transfer to the High Court is summarised by Judge Furness at paragraph 8 of his judgment.  I have also seen the transcript of the hearing before the district judge.  The judge held (see paragraphs 9 and 11 of his judgment) that the applicant was mistaken about the need to have his case heard in the High Court.  It was not necessary to transfer the case to the High Court for an application to be made to obtain evidence from Poland.  CPR 34.23(2) and (3) make clear that the court may order the issue of requests to a foreign court to obtain evidence from a deposed deponent.  The expression "the court" applies both to the High Court and county court.  The circuit judge noted that the applicant's difficulty and confusion may have stemmed from the fact that the county court had told him - I am not clear if that is said to be the district judge or the court office - that only the High Court can summon witnesses in foreign jurisdictions to this country.  However, no court of England and Wales, not even the High Court, can do that.  All that they can do is to give orders pursuant to those provisions of the CPR to which I have referred for the taking of evidence abroad.  

12.
As to costs, although the judge acknowledged that there had been confusion about the law and it was not entirely the applicant's fault, the applicant should bear the costs of the failed appeal because it was certainly not the respondent's fault and, even though the applicant may have misunderstood the law there was an apparent lack of merit in his appeal.  The assets in Poland did not appear to be as financially significant as the appellant made out on the apparent value involved, and the costs and delay in obtaining evidence in Poland were likely to be disproportionate to the actual value of the assets.  Any application to the county court to obtain evidence on depositions from Poland was therefore unlikely to be granted.

13.
The applicant asks this court to set aside the order of the judge and substitute for it an order transferring the matter to the High Court.  He also applies for a stay in proceedings pending the outcome of this appeal because he believes the outcome of any appeal will have a decisive bearing on the case.  He also seeks affirmation from the court that a prohibited steps order made against his wife is still in place.

14.
He has included 22 separate grounds of appeal and has filed an affidavit in support of the assertions he makes in those grounds.  It is not practical to deal with each ground separately because of the way in which they overlap and interrelate; however, they may be grouped together as follows: grounds 1, 2, 3, 6, 20 and 21 relate to the alleged conflict of interest of the judge and alleged breach of Article 6 of the ECHR.  It is said that the judge should not have heard the matter as he had been named as an interested party by the applicant in the pending application for judicial review and therefore his impartiality was in question.  It is said that he revealed this lack of impartiality by "raising defences" from the respondent's solicitor in regard to false statements in the respondent's affidavit, dated 7 October 2004, and in refusing to hear the applicant's submissions as to the status of the prohibited steps order which prevented the respondent from leaving the country, pending judicial review of the decision of Scott Baker LJ on 13 December 2004.  It appears that the remarks of the judge in respect of the respondent's solicitor were remarks to the effect that what the applicant said were conscious lies might simply have been mistakes.

15.
The complaint relating to the prohibited steps order is that the judge walked out of court when the applicant was in the course of asking him for such confirmation.  However, the transcript shows that before he did so the judge had courteously made clear his reason, namely that the matter was not before him (nor was the wife who would have been affected by any ruling he made), and he was therefore not obliged to listen further to the applicant on that score.   

16.
It is suggested that the applicant's right to a fair hearing pursuant to Article 6 was breached both by the bias of the judge in the appeal and the general incompetence of the lower court whose audio facilities failed to capture some of the false arguments advanced by the respondent.  

17.
Ground 4 relates to the proceedings being in parallel with the Children Act proceedings.  It is said that the judge erred in deciding that proceedings under the Children Act 1989 did not have priority over ancillary relief proceedings.  It is said that the court should give priority to the health and safety of the children and deal with those proceedings first, the financial matters following later.  

18.
Grounds 5 and 15 relate to the alleged dishonesty, fraud and non-disclosure by the respondent.  It is said the judge failed to address the issue of complexity of the case, which included fraud, by the respondent.  It is said that time and again she has proved herself to be dishonest and has made false allegation of domestic violence and sexual abuse of the children against the applicant.  She has failed to disclose documents and by her wrongdoing has committed perjury, which is also alleged against the respondent's solicitor in connection with the non-disclosure of assets by the respondent.  

19.
Grounds 7, 8 and 9 relate to the invalidity of the penal notice made against the applicant.  It is said that the judge erred in dismissing the application to have the non-enforceable penal notice set aside then and there by referring the matter back to the lower court.  It is said that the penal notice was invalidly made, alternatively, the district judge was not permitted to make the penal notice against the applicant of his own initiative.  

20.
Grounds 10, 11, 14 and 16 relate to the jurisdiction of the county court to obtain evidence from Poland.  It is said that the district judge erred in saying that he did not have powers to make orders applicable to a foreign country or to make foreign residents appear in court, whereas the judge said that the county court did have such powers.  It is said that the jurisdiction of the High Court in its ability to make orders involving foreign countries is necessary to prevent the respondent having an undue advantage in the proceedings.  

21.
Grounds 12 and 13 complain that it is unfair that the applicant should have to bear the costs, those costs arising from a result of misinformation from the district judge.  It is said that the circuit judge erred in admitting that the error of law was confusing, yet dismissing the appeal against the costs order made by the district judge.  As it was put orally by Mr Davies, costs should not be ordered to be paid on the basis of a misunderstanding of the law by a person who is a litigant in person and acting in good faith.

22.
Finally, grounds 17, 18 and 19 complain that the applicant is engaged in a situation with the respondent which is not on a level playing field in that the respondent has resources at the disposal which she can freely use, whereas the application has had his assets frozen and is therefore acting in person.  The respondent on the other hand is legally aided.

23.
By way of preliminary I should make clear that, because this is a second appeal, the test that has to be applied by the court as to whether to grant permission to appeal is whether (a) the appeal would raise an important point of principle or practice, or (b) there is some other compelling reason for the Court of Appeal to hear it (see CPR 52.13(2)).  The recent judgment of the Court of Appeal in Uphill v BRB (Residuary) Ltd [2005] EWCA Civ 60 clarifies the scope of this test.  Limb (a) is only satisfied where there is an important point of principle or practice that has not yet been determined, and not where it is said that an important point of principle or practice arises by reason of improper application of principles which are already known.

24.
As to the meaning of "some other compelling reason" in paragraph (b) this limb gives the court a residual power, described by the court as an "ultimate safety valve", by which it can decide to entertain an appeal, notwithstanding that the point may be a "one-off" and of no general importance.  The court elaborated on the meaning of that test and set out non-exhaustive guidance approved by the Master of the Rolls and the Vice-President.  

25.
Dealing with the applicant's grounds of appeal in turn I am satisfied that none of the grounds advanced cross the threshold of the strict test for granting permission to appeal on a second appeal.  Certainly no important point of principle or practice is raised.  The county court judge's conclusions as to the meaning of "court" in CPR 34.21(2) are correct and well-founded; nor are there any other compelling reasons for this court to hear the appeal.  

26.
Many of the injustices which the applicant alleges, such as dishonesty, fraud and non-disclosure can, and no doubt will, be resolved by the district judge at the final hearing in the ancillary relief proceedings.  They do not warrant the Court of Appeal exercising its exceptional jurisdiction to hear a second appeal where no important point of principle or practice is raised: the appeal court is, of course, itself in no position to judge whether or not fraud or non-disclosure has taken place.

27.
Turning to grounds 1, 2, 3, 6, 20 and 21, the conflict of interest point, it is clear from the transcript, that despite the issue of possible bias or conflict being raised, the judge considered he could and should hear the appeal in any event.  He made the point that he was the only judge qualified to hear the case in the Swansea Camarthen area, and pointed out that his interest in the judicial review proceedings was too remote to constitute a conflict of interest.  He was plainly right.  The test for apparent bias approved by the House of Lords in Magill v Porter is not satisfied, that test being whether a fair-minded and informed observer, and one of course who knows about the way in which court business is organised, will conclude that there was a real possibility or danger that the judge was biased in this case, simply because his own judgment was the judgment underlying the judicial review proceedings taken against Scott Baker LJ in respect of his decision or any mention.  The judge was joined as an interested party as a matter of formality.  The allegations of risk of any personal animosity are not persuasive.  There is the case of Miller v Jackson cited by the applicant which is not directly on point and does not assist him.  Judges regularly have their decisions questioned, either directly or indirectly, on appeal or by judicial review, and it does not render them unfit to hear further cases involving the same party or parties.  

28.
As for the allegations that the judge demonstrated bias or procedural impropriety in refusing to hear the appellant's submissions regarding the prohibited steps order, there is no merit in that suggestion.

29.
As to the allegation that the county court's audio recording equipment was defective (which was not pursued in the oral submissions or most recent skeleton), the applicant has in any event not provided a copy of the transcript which he alleges was defective, as several key parts of the hearing were inaudible.  

30.
As to grounds 10, 11, 14 and 16, the jurisdiction to obtain evidence in Poland, I have already made clear that in my view the decision of the judge was right in relation to the reading of the relevant rule.  He correctly ruled that the county court has power to issue a request to the Polish court.  The applicant may apply for witness evidence by deposition in Poland pursuant to CPR 34.23 which is the rule applicable to countries within the European Community.  Whether such application should be granted is another matter. 

31.
It is complained in the skeleton that the judge concentrated on the issues of obtaining depositions from foreign witnesses.  However, that was the matter which seemed principally to concern the applicant in relation to the ancillary relief proceedings and the obtaining of full disclosure against the respondent in those proceedings.

32.
As to grounds 7, 8 and 9, the question of the penal notice, the judge effectively dealt with those grounds, resolving them in the appellant's favour by referring the matter back to the district judge for determination.  

33.
As to ground 4, the priority of the Children's Act proceedings, this ground has no merit.  The applicant's point was and is that it is wrong that the court should complete the ancillary relief proceedings before the Children Act proceedings.  The point which the judge made was that there was no reason why they should not proceed in parallel, and that is indeed the position.  

34.
So far as grounds 5 and 15 are concerned - dishonesty, fraud and non-disclosure by the respondent - that was raised before the judge and it seems clear that what he did was to observe realistically that it was unlikely that the errors in the affidavit or the dishonest statements alleged by the applicant would be considered by anyone as perjury.  No doubt that was a reference to the fact that it is unfortunately the case that, in proceedings of this kind, parties are frequently less than frank with the court.  Perjury proceedings, however, are rarely instituted or followed.

35.
Ground 25 alleges that the judge failed to address the issues of complexity in the case, including the repeated fraud committed by the respondent, the false allegation of domestic violence and sexual abuse of the children against the appellant in particular; and also the questions of non-disclosure.  Whether or not the matter was so complex as to require transfer to the High Court was essentially a matter for the discretion of the judge and a case management decision with which this court could not lightly interfere.  In my view it cannot be shown that the judge was wrong in the view that he took.  Questions of complexity should not be confused simply with the existence of a considerable number of issues of fact.  There was no particular legal complication in the case requiring the attention of a High Court Judge as opposed to a circuit judge.

36.
As to grounds 12 and 13, the unfairness in requiring the applicant to pay costs, again costs are very much in the discretion of the judge concerned - certainly no point of principle or practice arises.  As to the suggestion that costs should not be awarded against a litigant in person who acts mistakenly but in good faith, that is not a proposition which the courts generally will recognise.  The issue as to who should bear the costs in the case are directed to the question of who, as between the parties, ought to bear them; if one party succeeds on an issue raised by the other party it will usually be the case that the unsuccessful party has to pay the costs.

37.
So far as grounds 17, 18 and 19 are concerned, the question of a level playing field, the complaint that a litigant in person is at a disadvantage by reason of the fact simply that he lacks representation is not a complaint which, in these days, and with the limitation on legal aid funds, this court is able to recognise or give force to.  It is of course the task of the court to deal with the matter fairly and to hold the balance, so far as possible, between the parties; but neither under our law or any principle so far propounded by the European authorities in relation to ordinary civil litigation, is it an Article 6 transgression that one party should be without legal assistance against a party who is indeed represented.  

38.
In all the circumstances, therefore, the application must be dismissed.  

 (Application dismissed; no order for costs).   

SMITH BERNAL WORDWAVE


