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1.
LORD JUSTICE WALL:  This is an application by Mr GE D  for permission to appeal against what appear to be two orders (but which are to the same effect) made by Hedley J, sitting in Swansea on 17th June of this year.

2.
The proceedings related to Mr D' two children, Daniel, born on 28th April 1998, and C, born on 1st June 2002.  The order which the judge made was to give Mr D' wife J R D permission to take the children out of the United Kingdom for the period from 22nd July 2005 until 1st September 2005 for the purposes of a holiday in Poland.  Mrs Dis of Polish origin.

3.
The conditions which the judge imposed on the order were that Mrs D should lodge a statement containing an acknowledgement that the children were resident in England and Wales; an undertaking to return the children to the jurisdiction of England and Wales on or before 1st September; she should set out the flight times and exhibit copies of the return tickets, she should set out the addresses at which she intended to be present in Poland; and she should give an undertaking to return the children's passports to her solicitor to be held to the order of the court upon her return.  

4.
The judge refused Mr D permission to appeal and he discharged an order made on 25th May for a social worker to provide a Section 7 report in relation to the mother's application.  He also directed that a transcript at public expense be provided and placed on the file and a copy sent to Mr E D.  

5.
Before I go into the background of the matter, it will immediately be apparent that this application is being brought towards the end of August, permission to appeal having been refused on the papers by Thorpe LJ on 11th July.  I also understand that a stay was refused, certainly no stay was put in place, with the result, I am told, that Mrs D is currently abroad with the children.  She is due back slightly later than the order, as Mr D understands it, that is to say on 4th September or thereabouts.

6.
As Mr D appreciates -- and if I may say so he struck me in the submissions he made this morning as a highly intelligent man -- as he appreciates, this as a matter of strict law renders the appeal effectively academic, because were I to give permission to appeal there is no way that the case could be heard before the beginning of next term, in October, by which time of course the dates contained within the order would have been overtaken.  One hopes, of course, the children by then would be safely back in the United Kingdom, and there would be nothing that this court could do in relation to the order, the order would have been spent.  

7.
In the unhappy event that the children are not returned on 4th September, clearly every remedy is open to Mr D.  Poland is not only a signatory to the Hague Convention but is a party to the latest Brussels regulations in relation to jurisdiction, and this court would, or the High Court would, unhesitatingly make an order for the children's immediate return in any event.

8.
It does seem to me, I have to say, that the appeal is academic and therefore bound to fail; but that is not the whole story, because Mr D goes on to argue, and indeed I think the main thrust of the argument which he puts before the court this morning is that the proceedings before the judge were manifestly unfair; that he did not receive a proper hearing consistent with Article 6 of the ECHR; that the judge made variation orders, including the actual order under appeal, without giving him the opportunity fully to be heard; and that the judge wrongly translated what was meant to be a directions appointment into a final hearing, in the process cancelling the Section 7 report which had been previously ordered, without seeking Mr D' views on whether or not that order should stand.

9.
In my judgment there is sufficient meat in that argument for it to warrant my consideration and for me to deal with it, although it may not affect the actual outcome of the application itself.

10.
I propose not to go very deeply into the history, because it is not necessary for the purposes of this application.  I think I can take the story up on 16th July 2004, when His Honour Judge Furness made a number of orders in proceedings between Mr and Mrs D relating to their children.  Those included a residence order in Mrs D' favour.  Contact was due to take place to Mr D and initially to be observed by the CAFCASS officer. The mother was prohibited from removing the children from England and Wales; there were to be statements in relation to the progress of contact, and the matter was to be then listed before the judge on 4th October 2004.  

11.
During the course of his judgment judge Furness expressed concerns about an application which Mrs D had made in relation to removing the children from the jurisdiction -- indeed, I think it was the other way round, I am sorry.  Mr D I think had applied for a prohibited steps order preventing removal from the jurisdiction, and whilst the judge expressed sympathy with the mother's wish to take the children to Poland on holiday, he expressed anxiety about it arising out of what he said was the mother's frankness, her honesty. He said:

"When she said she had not yet decided whether that would be her long-term objective, going to Poland on a permanent basis, I have to wonder, what if she decides she wishes to return to Poland permanently while she is on holiday there, will she and the children return?"

12.
He then went on to say: 

"However, such considerations, in my judgment, are academic at this stage, because it is very clear to me that contact with the father, after eight months of no contact, must take priority.  I am therefore going to order the present prohibited steps order shall continue until the date when the matter comes back in October." 

13.
Mr D unsuccessfully sought permission to appeal against those orders made by the judge, and on 26th October 2004 his further application for permission to appeal was refused by Scott Baker LJ.  For reasons which I have not gone into and do not propose to comment upon, the contact ordered by Judge Furness did not take place.  

14.
Thus it came about that in 2005 Mrs D renewed her application for permission to take the children abroad on holiday.  There is something of a puzzle about the formal nature of the application, because there were two documents, There is a form C2, attached to which was, in effect, a statement from the mother setting out her proposals for the holiday in Poland.  That document is dated 3rd May and I think was received in reasonable time by Mr D, but there was also -- and this is the curious feature of the case -- a second document, a form C1, seeking the same relief, and therefore not very different in substance, which is dated 27th May, and which Mr Dsays he received only very shortly before the hearing.  Thus he thought that when he came before the judge for the hearing, that is, when he came before Hedley J, he thought that he was attending a directions appointment in relation to the form C2.

15.
The case, that is the application for permission for the holiday, had been transferred by the Circuit Judge to Hedley J, and as the judge pointed out in the transcript which I have, it is unusual for applications of this nature to go before a High Court judge even when there is an international element in them.

16.
The judge however decided, despite Mr D' protestations that this was a directions hearing and that he had only come prepared for a directions hearing, the judge nonetheless decided to treat the hearing as a full hearing for the mother's permission application to take the children abroad on holiday, and in the process he discharged the order for the Section 7 report which, on the dates, should have been available for the hearing but was not.  

17.
In his judgment, the judge briefly summarised the history.  He commented that in his view it was a fairly simple application for a holiday in Poland in the summer. He referred to a lengthy statement which Mr D had put in opposition, running to some 97 paragraphs.  From that he discerned three principal applications.  One, the mother would not bring the children back; two, he was unhappy about the accommodation they would have whilst they were there; and three, he objected to Daniel being away during school term time. 

18.
The judge records what happened thereafter in the judgment in effect by saying that he invited Mr D to elaborate, or outline his objections, and the basis of them.  The judge says that Mr D, instead of doing so, identified a long list of material which he wanted for the purposes of revisiting the residence application.  The judge's view was that although he attempted on several occasions to get Mr D to focus on the specific application, he was unable to do so.  The judge pointed out to him that Poland was not only a member of the Hague Convention but a member of Brussels II.  The judge said that Mr D then declined to take any further part in the proceedings, and the judge responded that he would be inclined to treat Mr D's objection as an abuse of process of the court and make a final order, even though this was a directions hearing.  He then says that Mr D declined his invitation to address his objections to the holiday and left court with his McKenzie Friend. 

19.
The judge then went on to deal with the application and make the order.  He dealt with the concerns that Judge Furness had expressed in 2004 and came to the conclusion that the holiday ought to be permitted on the terms which he subsequently insisted were incorporated into the order.  He recorded that Mr D had said before leaving court that he wanted permission to appeal.  The judge refused the application and directed a transcript.  That was the judge's judgment and his account of the hearing. 

20.
Mr D has put before the court this morning a transcript of the hearing itself which I have read. It is clear from it, that the judge, I think, was somewhat surprised that he was hearing the matter.  He interrupted counsel for Mrs D at an early point and said:

"Just tell me about one or two things which I'm not clear about.  First of all, what's this doing in the High Court?"

Counsel explained.  Hedley J commented: "Well, it isn't a High Court case remotely so -- "  Counsel agreed.  The judge then commented:

"The second thing is this; I have never yet come across, either as a Circuit Judge or a High Court Judge, anyone making an order for a Section 7 report in a holiday case." 

Counsel again agreed. 

21.
The dialogue continued:

"MR JUSTICE HEDLEY:  Well let's discharge it, shall we?

MRS ROBLIN:  Yes, I am much obliged.

MR JUSTICE HEDLEY:  Subject to anything Mr E D wants to say, but I don't think he thinks very much of the social worker, so he probably is not going to find that very difficult."

22.
Counsel then effectively in a short form gave an outline of the mother's case, and the judge turned to Mr D to ask the nature of his objection.  Mr D began by saying:

"MR D:  My Lord, this is a directions hearing on this matter, so --"

The judge interrupted, I have to say I think somewhat unfortunately, with the words:

"MR JUSTICE HEDLEY:  Yes, I can read.  Now just tell me, please, what is the nature of your objection so we know where we are going."

MR D:  Well, just the issue that you raised regarding the Section 7 report.  I believe a CAFCASS report --"

Again the judge interrupted: 

"MR JUSTICE HEDLEY:  Yes, well we will get rid of the CAFCASS report.

MR D:  I think it's necessary to determine the best interests of the child.  

MR JUSTICE HEDLEY:  No, no, no.  No, not for a holiday, it's quite unnecessary.  It's never ordered, and I'm certainly not going to do it.  

MR D:  But the court cannot determine if this decision would be in the best interests of the children without a report.

MR JUSTICE HEDLEY:  Yes, it can determine without a CAFCASS report.  CAFCASS reports will only state the obvious, which is the issue will be whether the mother will bring the children back or not.  I don't need a report to tell me that."

23.
There then were other exchanges between the judge and Mr Drelating to the residence order and the fact that there were outstanding appeals.  The judge interrupted again:

"MR JUSTICE HEDLEY:  Yes, there may be hundreds of appeals, but the fact of the matter is there is a residence order in place and this application is predicated on the basis of the residence order."

24.
The judge, slightly later in the exchanges, after Mr Dhad made criticisms of his wife, said this:

"MR JUSTICE HEDLEY:  Mr E D, please will you address this application.  I don't want speeches.  I want you to address this application.  Your grounds of objection are perfectly clearly set out in about three short paragraphs in your long statement."

25.
Mr Dobjected, saying: "Yes, but this is not the final hearing, we're still --"  The judge again interrupted:

"MR JUSTICE HEDLEY:  Well it may turn into a final hearing if you can't raise any sensible objection at all to what looks like a perfectly reasonable request.

MR D:  And the other point is that I ask for the C1 application should be struck out for an abuse of process because the only valid application is the C2, because there are existing proceedings going on. 

MR JUSTICE HEDLEY:  Now, Mr E D, I don't whether you are being deliberately perverse, but really you must address my question.  What is your objection to this application?

MR D:  Which one?

MR JUSTICE HEDLEY:  Please will you address that.

MR D:  Which application, because we have two applications, C1 or C2?

MR JUSTICE HEDLEY:  The application to take the child on holiday to Poland for four to six weeks.

MR D:  Your Honour, I require further information from --

MR JUSTICE HEDLEY:  What further information do you require?

MR D:  
Various parties.  We need Dr Watkey's medical file --

MR JUSTICE HEDLEY:  Why?"

26.
Mr Dthen explains why. The judge says it has to do with the residence application, not with the application to take the child abroad, and he then says: 

"MR JUSTICE HEDLEY:  I am not the slightest bit interested in it.  We are here to deal with an application to take the child to Poland for a holiday.  It doesn't matter whether it is a parent having custody or having residence, or the parent having contact for this particular application, it is just a matter of whether these children can go to Poland with a parent for a holiday.  Now that's all that is in front of me, and all I am prepared to concentrate on.

MR D:  Your Honour, this is a directions hearing and I require this information.  

MR JUSTICE HEDLEY:  Well you're not getting it so carry on.  It has nothing to do with the application.

MR D:  Then why are we having a directions hearing?

MR JUSTICE HEDLEY:  Well that's because it has been listed in front of me.  Don't ask me.  I didn't put it in.

MR D:  Well it comes back to which application are we meant to be dealing with, C1 or C2? 

MR JUSTICE HEDLEY:  We are dealing with an application to take the child to Poland -- two children to Poland for a holiday.

MR D:  Yes, but there are two applications.  There is a C1 and a C2.

MR JUSTICE HEDLEY:  I couldn't care whether there's a C1 or a C2.  That is an application.  I want you to deal with the merits of it, please.

MR D:  But I'm not prepared for a final hearing.  This is a directions hearing. 

MR JUSTICE HEDLEY:  Well you're about to incur one unless you are prepared to deal with the fact that we are here for directions to deal -- if you have no arguable objection I am going to make the order." 

27.
There were further protests from Mr D, including his wish for certain documents which the judge then allowed him to elaborate over the best part of a page.  The judge plainly took the view that that material was completely irrelevant.  Mr D protested once again that he was here for a directions appointment and the judge said:

"MR JUSTICE HEDLEY:  Don't keep saying that.  I'm telling you what's in my mind so you've got a chance to deal with it.

MR D:  I'm not prepared for a final hearing.

MR JUSTICE HEDLEY:  Well, you may find you're going to face a final order.  Unless you're prepared to deal at least in outline with what I'm asking you, I am going to treat your stance as simply abusive of the process of the court.  I'm giving you a fair opportunity now to deal with my request that you make clear to me the basis of your objection to this holiday.

MR D:  I'd like to appeal the decision.  

MR JUSTICE HEDLEY:  I want you to answer --  

MR D:  I'd like leave to appeal to -- 

MR JUSTICE HEDLEY:  I want you to answer my question.

MR D:  I'd like leave to appeal, sir, your order if those are the directions -- 

MR JUSTICE HEDLEY:  I want you to answer my question.

MR D:  Sir, I'm not -- 

MR JUSTICE HEDLEY:  
Are you prepared to do so. 

MR D:  I'm not taking any further part in the hearing as I expected a directions hearing. 

MR JUSTICE HEDLEY:  In which case I shall give judgment."

Which is what the judge then proceeded to do.

28.
Mr D makes a number of complaints about the judge's conduct at that hearing, which I think reasonably self-evidently emerge from the extracts I have read.  He furthermore supports his criticisms of the judge on this aspect of the case by making reference to an appeal which he made from a hearing before the District Judge to Judge Richards, that appeal being heard on 29th June.  Mr D complained to the judge that he had not had a fair hearing before the District Judge, that also in that case the District Judge had insisted on treating what was a directions appointment as a final hearing, and against that background had not given him a fair trial.  

29.
In dealing with that appeal, Judge Richards cited extensively from the decision of this court in what has become known as the McKenzie Friends case, in which this court made it clear that litigants in person were entitled to be treated with courtesy and that care should be taken to ensure that they had an Article 6 fair hearing.

30.
In that case, the judge allowed the appeal by Mr Richards from a District Judge, and set aside District Judge's order. 

31.
I therefore come back to the hearing before Hedley J.  Several points, I think, must be made clear.  A judge, particularly a judge of the experience of Hedley J, who has been both a circuit and a High Court judge, is entitled to conduct a hearing in the way that the judge thinks appropriate.  A judge is not required to hear oral evidence if oral evidence is not appropriate; a judge is entitled to deal with a case on submissions if that is appropriate; and a judge is entitled to turn a directions hearing into a final hearing if the judge takes the view that in the interests of justice and in the proper administration of justice that is an appropriate course.  It was therefore undoubtedly, as a matter of jurisdiction, open to Hedley J to say that he thought it was unnecessary for there to be any further directions on the application for a holiday and that it was unnecessary for there to be a Section 7 report.  As a matter of substance, therefore, I find it difficult to criticise the course which the judge took.

32.
At the same time I have to say that I think some of the interventions he made and some of the things he said were unfortunate.  Whilst he may well have been right that a Section 7 report was wholly unnecessary, it was in my view wrong of him to say, "well, let's get rid of it shall we," without having first asked Mr Das to his view.  The subsequent reference back to Mr Don the basis that he might not object because he did not think much of the social worker I do not think altogether remedies that.  Had the judge had counsel on both sides before him it might have been a different matter, but judges in this situation must always remember that when they have litigants in person in front of them, the litigant in person may have his or her own agenda which has to be addressed, even if it is misconceived.  

33.
Therefore I am unhappy, I have to say, about a number of things the judge said in the extracts from the judgment which I have read, and I propose to direct that a copy of the transcript of the hearing, together with a copy of the judgment I am currently giving, should be made available to Hedley J for him to reread it and reflect upon. 

34.
Having said that, I find myself ultimately, quite apart from the academic point, I find myself in agreement with Lord Justice Thorpe that although the course the judge took was unusual, and although he turned a directions appointment into a final hearing and so on, and the order being made at that point could be described, as Lord Justice Thorpe does, as draconian, nonetheless the grant of permission to Mrs Dto take the children abroad was safeguarded by a number of attached conditions.  The judge was actually right to say that a Section 7 report would usually be uncalled for in an issue of this nature, and the judge himself ensured that a transcript would be made available and was, I think, I have to say, and I say this to Mr D: the judge was entitled to a straight answer to the question as to what his objections were.  He had had the first C2 for some particular time, he had filed a lengthy statement dealing with his objections, and it was perfectly proper of the judge to invite Mr Dto elaborate his objections to the holiday.  It might well have been better had the judge dealt more fully with Mr D' objections to this being a directions as opposed to a final hearing and covered that point more carefully before continuing with his invitation to Mr Dto state his case; but all in all, it seems to me that the overall result is not affected.

35.
The judge was entitled to make this order, did make it, and as I say, it is now academic, because of the dates.  

36.
I have dealt with the matter at this length and in this detail because it does seem to me that the observations of this court in the three McKenzie cases apply across the board: to the High Court Bench, to the Circuit Bench, to the District Bench, to everyone who hears family cases, and if it appears that any judge, of whatever level, has slipped below the high standard which is required, that should be brought to the attention of the judge in question so that he can have the opportunity to reflect upon it.  

37.
I will also direct that a copy of this judgment be made available to Mr D at public expense, but for the reasons I gave at the outset of the judgment, the application for permission itself must be refused.

