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 LISTNUM LegalDefault 
LORD JUSTICE SCOTT BAKER:  Mr D you raise an issue, the bench memorandum, which I am not prepared to disclose at this juncture.  You have a half -hour hearing set down.  Issues as disclosure of the bench memorandum it seems to me would take a good deal longer than that to deal with and I would not be prepared to disclose it without hearing full argument on the matter.  As a matter of practicality, your application has got to be heard today because there is a hearing fixed for next Monday, isn't there?

 LISTNUM LegalDefault 
MR D:   That is correct.

 LISTNUM LegalDefault 
LORD JUSTICE SCOTT BAKER:  So there simply wouldn't be time to go into this issue now which you raise before me this morning for the first time.  I can tell you that I shall approach the case quite independently of the bench memorandum which is there primarily to help me to find my way through a case with a voluminous background and to draw my attention to various matters that may be material.  As a matter of general practice, these bench memoranda are not disclosed and I would not be prepared to make an exception in your case without hearing full argument about it.

 LISTNUM LegalDefault 
MR D:   May I just consult with my McKenzie friend.  As a matter of point of law  - - I are you therefore refusing categorically to disclose the bench memorandum his morning?

 LISTNUM LegalDefault 
MR D:   As a matter of law I would like petition to?

 LISTNUM LegalDefault 
LORD JUSTICE SCOTT BAKER:  The position is I don't think you have got a right to do that because this is simply an application for leave to appeal unless I granted permission to appeal that would be the end of the matter.

 LISTNUM LegalDefault 
MR D:   You are therefore refusing permission.

 LISTNUM LegalDefault 
LORD JUSTICE SCOTT BAKER:  Yes.

 LISTNUM LegalDefault 
MR D:   In that case your Lordship I can (inaudible) further today and shall seek permission from the House of Lords on this important and fundamental right under Article 6 of the Human Rights Act 1998.  I therefore must request an adjournment.

 LISTNUM LegalDefault 
LORD JUSTICE SCOTT BAKER:  I am not prepared to adjourn your application, because the consequences of adjourning the application would be that there would then be an application to adjourn the substantive hearing on Monday, which is precisely what you want isn't it?

 LISTNUM LegalDefault 
MR D:   Sorry, there will be an application for an adjournment on Monday any way?

 LISTNUM LegalDefault 
LORD JUSTICE SCOTT BAKER:  I will there.  Do you want to proceed with this matter today or not?

 LISTNUM LegalDefault 
MR D:   I can no longer take any further part in a unfair hearing as there is a document which before which you are refusing me.

 LISTNUM LegalDefault 
LORD JUSTICE SCOTT BAKER:  Very well, I shall give my reasons then on the application without hearing any further argument from you if that is the position you wish to adopt.

 LISTNUM LegalDefault 
MR D:   Thank you I must withdraw.  If you will give me two minutes.

 LISTNUM LegalDefault 
LORD JUSTICE SCOTT BAKER:  Yes.

(Mr D and McKenzie friend withdrew) 

 LISTNUM LegalDefault 
LORD JUSTICE SCOTT BAKER:  I will adjourn for a moment to enable you to withdrew.

(Short adjournment)

 LISTNUM LegalDefault 
LORD JUSTICE SCOTT BAKER:  The applicant is the father of two children, D, aged eight and a half, a boy, and C nearly four and a half, a girl.  The father and the mother were married, although the marriage has broken down and there has been a divorce.  On Monday next, in the Swansea County Court, a hearing is due to take place in which the father seeks a shared residence order, the children presently residing with their mother.  The mother seeks an order under section 91(14) of the Children Act 1989 preventing further applications by the father without leave.  The applicant seeks permission to appeal against the order of Judge Parry of 9th October 2006, which is to be found in the bundle of documents at bundle B.  Essentially that order was giving directions to ensure that the case is ready for hearing on Monday next.  The applicant has twice before sought permission to appeal to this court from earlier orders of Judge Parry.  I refer in particular to the judgment of Wall LJ on 23rd March 2006 and the judgment of Thorpe LJ on 20th September 2006.  In the course of Thorpe LJ's judgment he said:

"It will be rare indeed that an application for permission to appeal a case management decision taken by a circuit judge with experience in family proceedings will be accepted for full appellate review."

 LISTNUM LegalDefault 
The underlying position seems to me to be that the applicant has his eye on the hearing fixed for Monday next, and is determined that it should not go ahead, when plainly it is in the interests of the children that it should go ahead.

 LISTNUM LegalDefault 
The first point taken this morning by the applicant was this, and he had given no prior notice about it whatsoever.  His point was, he asked me whether a bench memorandum had be prepared in this case.  I told him that a bench memorandum had been prepared.  The purpose of it to assist the court in finding its way through the papers and identifying the issues and the material documents.  The applicant applied for the bench memorandum to be disclosed and contends that he could not have a fair hearing without such disclosure.  I told him that it was not the practice of the court to disclose these memoranda, that as far as I am aware he has no right to disclosure.  He argues that he has, and I told him that I would not be prepared to explore that matter in any detail without hearing full argument.  There simply is no opportunity for full argument today, quite apart from the fact that there is nobody here to put any contrary argument.  Be that as it may, it is perfectly plain to me that this is just a further step by the applicant to torpedo the hearing on this case next week.  There are voluminous grounds of appeal put before the court this morning, running to 31 paragraphs in his notice of application, and supported by a detailed skeleton argument.  Suffice it to say that I have considered carefully all of these grounds and can see no substance in any of them.

 LISTNUM LegalDefault 
I should say that bearing in mind that this application comes before the court today on Wednesday and that the case is fixed for hearing before Judge Parry next Monday, that there would have to be the most compelling reasons for granting permission to appeal which would then inevitably result in the substantive hearing being put off and the future of these two children remaining undecided.  It would be quite impossible to arrange a full hearing before this court in the next few weeks.  Obviously, an early date would be obtained, as early as could be, but inevitably it would mean that the children's substantive hearing could not take place this year.  In these circumstances it seems to me that the application is entirely without merit and that there is no prospect of a full appeal succeeding.  Accordingly, the threshold for granting permission to appeal is not crossed.

 LISTNUM LegalDefault 
In these circumstances, I refuse permission.

ORDER:  Applications for permission to appeal, disclosure of the bench memorandum and permission to petition the House of Lords refused. 

(Order not part of approved judgment)
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