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Lord Justice Ward:

1. On 16 October 2007 the applicant was committed to prison by HHJ Plumstead sitting in the Cambridge County Court for breach of injunctions the judge had made on 3 August 2006 in what was acknowledged by the judge to be “a very drastic order”.  The applicant was restrained from using or threatening violence against her former husband or from harassing, intimidating and pestering him.  She was likewise forbidden to use or threaten violence against the children or from intimidating, harassing and pestering them.  She was not to contact or attempt to contact her husband, save through solicitors.  

2. She was arrested under the power of arrest following an incident that took place on 6 July.  She was brought before the District Judge and remanded on bail but those proceedings were not brought in time and it was left to the husband, as I shall call him, or the father, to apply to commit in the ordinary way.  He did so after the time the judge had given him to make up his mind whether or not he wished to do it.  In the result the applicant appeared before the judge on 16 October.  There were various breaches alleged.  The judge found many of them not to be admissible because they preceded the date on which she held that the applicant had first become aware of the true terms of the order.

3. Some of those allegations were, I would have thought, pretty trivial.  For example, she sent him papers relating to her appeal and sent them directly to him and not to his solicitors.  That formed one breach which the judge found to be established and as a result she was sentenced to imprisonment, but only for one day.  She was found to have breached the order by sending him three text messages, two in March and one in June 2007, fairly innocuous messages, one might have thought, but they justified a further seven days, those four to be concurrent with the main charge, which was that on 6 July she had approached her twelve-year-old son and chased him into woods near his home.  For that act of harassment she was sentenced to 28 days imprisonment.  In the result she was released on 29 October.  As she did not apply for permission to appeal until late in December, it may well be, as she explained to me some time shortly before Christmas, the document was received by the court on, I think, 28 December, though sealed on 31 December.

4. The issue before me is whether I should extend time for that appeal.  Part of the confusion in this case is that counsel on her behalf made an application for permission to appeal and indeed the judge entertained it.  There was no need for that at all.  She had a right to appeal against committal, she did not need permission and that ought to have been explained to her by her counsel and indeed by the judge.  Her task is to satisfy me that she has got a good explanation for the delay.  She tells me that whilst in prison she sought daily to obtain legal advice but the prison were singularly unhelpful.  

5. I hear what she says and, for the purposes of this judgment accepting that that is so, I express my regret that it should have happened; for surely the prison ought to be more alive to the need to assist prisoners with obtaining advice and making applications for permission to appeal or filing applications to appeal where that is so.  I recollect from days past that the Official Solicitor was available for civil contemnors and that arrangements could and perhaps should have been made with the Official Solicitor to advise and if necessary to seek to purge the contempt.  If this is a persistent difficulty, and on the assumption at the moment without forming a view about it that it is, I shall direct that a copy of this judgment be sent to the Governor of the Peterborough Prison so that some investigation can be made as to the proper procedures that ought to obtain.  

6. On her release she was subjected to further distress and inconvenience because what seems to have been an utterly groundless charge was laid against her by the person with whom she had been living.  She sees it as an example of the husband’s conspiring against her to make her life miserable.  The fact is that nothing was done for nearly two months after her release from prison, and the question for me is whether that period can be forgiven and whether there is a good enough explanation for the delay.  The rules are there to be obeyed.  The applicant was not without knowledge of the procedure of the Court of Appeal for she had sought to appeal the order of 3 August 2006 and knew that there were time limits for the making of appeals.  She had some help from an experienced Mackenzie friend and I am not at all persuaded why application could not have been lodged with a request to the court that to forgive the fact that there was no copy or no transcript of the judgment -- not infrequently that happens -- nonetheless the court accepts the form and allows the defects to be cured at a later time.

7. If I thought there was an overwhelming case on the merits I would be more sympathetic.  I am not so convinced although I am worried.  In a sense the appeal is academic because this unfortunate lady has served her time.  The court does not entertain academic appeals.  I fear that, spurred on by her Mackenzie friend, she is seeking to use this as a vehicle to draw attention to defects in the justice system, but I am not convinced in this case that they exist or that, if they do, they are sufficient to warrant this appeal going forward for that purpose.  Her main complaint is that the judge refused an adjournment of this committal and refused to give her an opportunity to allow her brother to give evidence.  It is not at all clear precisely what evidence he could have given.  She herself did not give evidence to the judge in defence of this application to commit.  She was not obliged to do so, though it is perhaps a shame that she did not.  From what she tells me, what happened was that she saw her son as she drove by with her brother.  She stopped and cried out to him and told him that she loved him.  The boy’s account is that she chased him through the woods.  She may deny that.  Her brother may have been a valuable witness as to what happened; but he was not called, no proof of evidence was taken from him, and the judge refused an adjournment.  That was an exercise of discretion which it might be hard to challenge even where the liberty of the individual is at stake.

8. So although it may be hard for this mother to accept that she should not have engaged in conversation with her son, even to tell him that she loved him, the merits are not so overwhelming that I can forgive the delay.  On the contrary, my strong suspicion is that the appeal would be wholly academic and would serve little justified purpose.  

9. Nearly two months of delay is, sadly, in my judgment too long.  The reasons for it are not adequate.  This lady did have the benefit of some advice, if not wholly qualified advice.  There are three skeleton statements containing much assertions of law, and I am not persuaded that she did not know of her duty to appeal in time and I am not persuaded that if she had come to the Court of Appeal and explained the difficulties in getting a copy of an order and a copy of the transcript of the judgment, this court would not have come to her assistance and given her an indulgence.  I regret that I cannot afford that indulgence; this ought to have been done in time, it was not and I therefore refuse to extend time and I am afraid I must dismiss the application.

Order: Application refused
