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Judgment

(As Approved by the Court)

Lord Justice Thorpe:  
1. This is Mr D’s application for permission to appeal orders made by HHJ Parry sitting in the Swansea County Court on 4 and 8 December 2006.  The parties to this litigation married in 1997.  The father is English, the mother Polish.  There are two children of the marriage, D who is eight and C who is four.  

2. The marriage was fraught from 1999 onwards and the final separation came in January 2003.  In November 2003, at a time when the father was having liberal access to his two children, the mother, no doubt sincerely but most unfortunately, raised an allegation of sexual abuse against the father which resulted in the cessation of contact.  The investigation of that allegation was the responsibility of HHJ Furness in the Swansea County Court and in July 2004 he delivered a judgment exonerating the father in concluding that the allegation of sexual abuse had not been proved.  That should have been the gateway to a restoration of contact and it is quite clear that that was the intention and expectation of HHJ Furness.  It did not happen because of the father’s passionate and entrenched views, which have subsequently emerged during the course of long litigation.
3. The father issued applications in September 2004 for residence and contact.  HHJ Parry first gave directions in respect of those applications on 22 November 2005.  As she records in paragraph 41 of her second judgment: 

“I have dealt with the matter on ten subsequent occasions for directions as well as for determination of specific applications; for disclosure, for recusal and also for removal of mother’s solicitors from acting.  It is a matter of record that every order I have made in this case has been the subject of an application for permission to appeal to the Court of Appeal.”

So over the course of the last year Mr D has been a frequent visitor.  His applications for permission have been dealt with by various judges of this court: Wall LJ, myself and Scott Baker LJ.  

4. Wall LJ, when he dealt with a permission application in March 2006, stressed that the proper way forward was a final hearing in the Swansea County Court on the merits.  When I dealt with the case in September 2006, I further emphasised the importance of a substantive hearing.  I said: 

“Without a trial of the issues the children remain in an awkward limbo. Certainty is what is needed to enable the planning for the future and the management of the future to commence.”  

5. These observations were not heeded by Mr D and when another application for permission was put before Scott Baker LJ on 29 November 2006 he observed: 
The underlying position seems to me to be that Mr D has his eye on the hearing fixed for Monday next and is determined that it should not go ahead when plainly it is in the interest of the children that it should go ahead.”

6. Scott Baker LJ was clearly spot-on with that observation, for when the trial opened on 4 December HHJ Parry was faced with an application by Mr D to adjourn.  She refused his application.  She said: 

“Mr D has already decided that he is not going to take any part in these proceedings and therefore has no interest in participating in the adversarial process.  I am not prepared to adjourn because I do not think that the father’s Article 6 rights are in any way jeopardised by the hearing proceeding on the evidence that is available.  The father clearly has ample material on which he wishes to cross-examine the experts.  It is his choice not to do so.  The hearing will proceed with or without Mr D.  If he is not here to advance his applications then it leaves me no alternative but to dismiss them.  I hope he will continue in this hearing and put his case to the experts because that is the only means whereby this court can in any way explore the concerns which he raises.  If he does not then it will be a tragedy for these children who will not have the opportunity of a proper evaluation on the merits of the case which this father wishes to satisfy.  I am satisfied that there has to be a hearing, that the time has come after 12 months of this application and 15 of an earlier, that the issues that the father raises must be determined once for all insofar as they can ever be achieved in a family case.”

Her judgment of 8 December 2006 explains her reasons for dismissing the father’s application, as she had said she would in his absence, and granting the mother’s applications, that is to say the imposition of a restriction under section 91.14 of any future residence order application until each of the children reach 16 and for any contact application for a period of five years.

7. Mr D’s reaction was obviously predictable:  permission applications once again to this court.  On Monday a revised skeleton argument was received, running to no less than 61 pages.  Mr D has this morning addressed lengthy oral submissions.  These applications, like all their predecessors, are perfectly hopeless.  The judge in refusing the adjournment was not only well within the ambit of her discretion; she was quite rightly focussing on the imperative need for a final determination of applications which had been too long outstanding which left the children in limbo.  Her substantive orders are equally not open to any possible criticism, given Mr D’s election not to attend the hearing.  She listened carefully to expert evidence; she arrived at conclusions that are plainly well founded.
8. This case is, on any view, a tragedy.  It is a tragedy for Mr D and it is a tragedy for his children.  I have already pointed out that the expectation of the judges in the Swansea County Court was that from July 2004 there would be a steady resumption of the normal contact between father and children.  HHJ Parry in concluding the case on 8 December 2006 equally said that when she had entered the litigation in November 2005 she was hopeful that she would be making orders that oversaw the reintroduction of contact, as envisaged by the guardian.  She continued: 

“I was hopeful that during the proceedings some of the anxieties that the father had could be laid to rest.  One of the difficulties in this case is however much information is presented to the father, he holds onto his position in the firm and unshakable belief that there is information somewhere which will support his position.”
9. There are many cases in which the breakdown of contact between children and father is ascribed, and often rightly ascribed, to the attitude of the mother.  Sometimes fathers complain that it is the justice system that has disappointed or failed them.  This is the plainest possible case in which the children’s deprivation of contact to their father is the sole responsibility of his tragic inability to abandon obsessional ideas that have driven these proceedings to unnecessary length and which have resulted in an almost unprecedented number of applications to this court. 
10.  So Mr D will not be surprised to hear from me that these permission applications are refused.

Order: Applications refused.
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