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Judgment

Lord Justice Thorpe: 

1. There are listed today three applications by Mr Bennett, a litigant in person. I deal only with two of them, reference 2006/2547 and 2007/0522. 2007/0793 is a Taylor v Lawrence application and, at Mr Bennett's request, I adjourn that to be dealt with on paper. He wishes to place additional reliance on section 56(1) and a note of a hearing on 23 May which I have marked "A" and included in the Taylor v Lawrence papers. 

2. On 12 December 2006 the President considered applications by the parties. There were three applications. One by the mother to remove partially limitations placed on her freedom to leave the jurisdiction with the child of the parties. The other applications were the father's to discharge orders made by District Judge Morris in 2000 and to appeal the order of the district judge in the Principal Registry of 15 September. The President gave his ruling on the father's applications, which essentially went to cross​border jurisdictional issues between England and Scotland. He did not give a ruling on the mother's application then. He required her to submit her passport and gave a ruling by a second or supplemental judgment dated 29 March. 
3. Mr Bennett this morning has argued forcefully and, indeed, passionately his permission applications on two distinct grounds. The first is jurisdictional. He says that really this case has been hijacked by the English jurisdiction; it properly belongs in Scotland and he is entitled to have the highly contentious issues as to the child resolved in his home city of Aberdeen. He says that if the whole course of the litigation over the preceding six years is investigated, it is clear that his fundamental rights have been traduced by excessive deference given by the Scottish courts to the court in London. 
4. His second attack is on the exercise of the President's discretion. He says that the President was effectively naïve to allow this mother a liberty to remove herself and the child from the jurisdiction for periods not exceeding 28 days because she will abuse that liberty to absent herself to the Arabian Gulf. She will there remain and he will have no effective rights in any court to compel her return. 
5. I understand Mr Bennett's fundamental conviction that he is a Scottish father and that this is a Scottish case and that the Scottish jurisdiction was stolen by a without notice application that the mother initiated in this jurisdiction which resulted in orders in relation to the child. Indeed, he points out in 2003 when the case was in this court, I made statements which were indicative of my acceptance that there would be continuing proceedings in Aberdeen. 
6.6. However, unfortunately for him things have moved on. As the President pointed out in paragraph 30 of his first judgment on 18 January 2005, the Sheriff Principal, Sir Steven Young QC, hearing an appeal from Sheriff Cowan in Aberdeen, stated that as long as mother and child continued to live in London, it was inappropriate for the Scottish court to contemplate embarking on hearings which might result in an order conflicting with a London order. That deference to London is further to be seen from paragraph 40 of the President's first judgment, when he cited the words of the same Sheriff Cowan of 26 July 2006: 
"I am in no doubt that the High Court in London is now the appropriate forum in which residence and contact should be decided." 
7. Therefore, it seems to me, in the light of those clear statements of deference, it was incumbent upon the President to exercise discretion to determine the mother's application. 
8. I turn to the father's submission that the President fell into fundamental error in granting the mother any licence to remove the child even for a limited period. I can quite understand the father's anxiety that the mother will abuse even a limited permission to remove to the Middle East and effectively exclude the father perpetually from the life of the child. However, the President was very well aware of that risk and he considered evidence that the father advanced, particularly a recorded telephone conversation in which the mother had indicated that she would certainly go to the Middle East. The words of the mother in the course of that conversation fully support Mr Bennett's anxieties. The President was on guard and he had to arrive at a discretionary conclusion, having seen and heard the all important oral evidence of the parents. He said: 
"18. I listened have to and observed carefully the mother in the course of her evidence and I accept what she says. I do not consider it right to continue to impose upon her restrictions which prevent her from travelling freely abroad on holiday with B in order to visit the diaspora of her family and the family of her new partner, whom she would like to see and who would like to see her. 
19. I do not regard the material shown in the record of the telephone calls which I have seen as indicating an intention, or the danger, of the permanent move abroad by the mother, who is content to remain in this country and, indeed, has good reason to do so in the light of the support available to B as a Downs Syndrome child. 
20. Having seen and heard the father, and observed his rigid refusal to engage in a welfare enquiry in England in relation to B, and the fact that he has not sought to take up his contact rights pursuant to the order of 12 "20. Having seen and heard the father, and observed his rigid refusal to engage in a welfare enquiry in England in relation to B, and the fact that he has not sought to take up his contact rights pursuant to the order of 12 November 2002, I consider his opposition to the mother's request as dictated as much by his general obstructive attitude as any real fear that the mother wishes to return to the Middle East." 
9. Those are findings as to credibility and sincerity; effectively they are either findings of fact or inferences drawn therefrom. It is inconceivable that this court would go behind such findings and, given that the President has exercised a broad discretion in a difficult case, this court would undoubtedly defer to his judgment. 
10. Accordingly, there is no basis upon which permission can be founded and I refuse the two applications. 
11. However, I add one rider. The case is, as are so many that come to this court, tragic in the extent to which the dispute between the parents has wounded them and scarred them, perhaps now beyond remedy or healing. But the father has asserted more than once in this court that he is ready and willing to mediate. 
12. Accordingly, I will ask the Civil Appeals Office to despatch the standard letter of invitation to the mother via her solicitors, to engage in a process of mediation under the supervision of this court. The Court of Appeal ADR scheme is open to any litigant who comes before the court, even at the conclusion of the appellate process. In this case, in any event, the proceedings are not complete since the Taylor v Lawrence application still has to be adjudged. The standard letter will also go to Mr Bennett. Dependent on the responses that the Civil Office receives, the appropriate consequent steps will then be taken. 
Order: 
(1), (2): Applications refused. 
(3): Application adjourned to be dealt with on the papers. 
(As Approved by the Court)
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